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IN THE FAMILY COURT OF PUTNAM COUNTY, WEST VIRGINIA

IN RE: THE MARRIAGE AND CHILDREN OF: 2006 Koy - g AMII: 13
DAWN SOULSBY, Dowary , bED
S _ S UTHAR 5 !GHT CLERK
Petitioner, . CUIT 2ouR T
V. ' : ' - Family Court Ne. (0-D-402 .
JUDGE WATKINS

DAVID SOULSBY,

Respondent.

FINAL ORDER FROM JUNE 23, 2006, HEARING |

Came this 23™ .day of June, 2006, the Respordent DAVID SQULSRY, in person and by
counsel, Rosalec JuBa~Plumley, and ca_mé also the Petiti_dner, DAWN MARTINEZ, in person, and
by counsel, Patrick Cottrell, before the I—Ioﬁorab]e William Watkins, Judge, for ﬁnai hcaring Dﬂ all
1ssues outstandmg from the various contempt and modification petmons that have been filed since

March, 2005 when Respondent filed the initial contermnpt petltlon concernin g VISltatlon issues with

the chl]dren

 Whereupon, the Cnurt henrd thﬂ tesumon nd statements frum the parties and their

Iespectwe counsel, reviswed the pleadings and record, and reviewed the recommendations of the -

Court appomted psychologist, Dr. Stephen O’Keefe.
' Based upon all of which, the Court hereby FINDS and ORDERS as follows:
1. That the Petitioner resides at 1024 Glen Road, Charlcston, WYV 25304; and the
Resp'ondent resides at 138 Leslie Place, Scott Depot, WV, 25560. ‘
2. That all issues concerning the calculation of child suppo'rt, including a decision about

atiribution of income to the Petitioner, shall be the subject of 2 separate child support

order that will be prepared by this Court.

dical . | | : |
Medical Issues | | ™ (‘/
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That medical decisions for the children .shall be as follows:.

&) - In emergency situations, the parent exercising parenting responsibility at the

time of the emergency fnay seek immediate medical treatment, but, they shal}
advise the other parent as soon as possible of the medical emergency.

(b) If a procedure is an elective .procedure, béforé the custodial parent may
schedule said procedure, it must be shown fo be medically necessary and,
the non—residé_ntial parent nﬁist have fulllrdisc]osu're and a reasonable time

- within which to lodge an objection. If an objection is lodged, the issue shall
be mediated before said procedure is scheduled.

That the prima.x.y residentidl parent may choose the orthodontist. The non-primary

reside_:ntial pareﬁt is eﬁtitled to a second opinion on any orthodontia issue at their

éxpenSe. | | | |

That in all medical, dental or dptical neéds, the primary Tesidential parent has an |

oblig:.ationrto meke sure that any médical provider chosen is within the medical

insurance plan.

Whole Life Plan

7.

That the Respondent was NOT ordered to continue paying for the whole life
insurance policy/plan in the final order or property setflement agreement and isNOT
obligated to continue paying for the same from this day forward.

That said trust be dissolved and distributed as foliows:

{a) That each party shall have 50% of the value of said whole life plan accrued

during the marriage. The Respondent shall take 100% of the premiums paid

and any accrued value accruing after August 1, 2002.

) By the agreement these funds shall be used to start an educational account for
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Devin.

$508 Monthly College Stinend

9. (a)

(b)

That Respondent is obligated under the final order and property agreement
to provide $500 per month, twelve months of the year, to each child who is
in college. Respondent shall make an electronic transfer at the same time

every month for said child. The Respondent may choose which day upon

| which to make this transfer, but, it shall be the same day each month.

There is, of course, implied in this obli gation a corresponding responsibility
for the child to be enrolled during the main school year as a full time student

and making reasonable progress towards a degree.

Parenting Plan Issues’

10. That the Respondent’s concerns about alienation and the Petitioner’s safety concerns

over the domestic violence resuited in the numerous petitions and counter petitions

filed in this matter. Recognizing both parties arguments, the Court nevertheless feels

it is time to move forward &nd implement Dr. O'Keefe’s suggestions for the future-

parénting of'the two infant children. With res;;eci to parenting, the Court FINDS and

ORDERS as follows :

(a)

(b)

(c)

That although there was no allegation of unﬁtnéss made against the Petitioner
Mothef, none is needed for a modification of parenting. Indeed, all that is
required is proof that there has been a change of circumstances. VOncé a
change in circumstances has been established, the Court then must decide
what parenting plan would be in the best interests of the children. Such a
change of circumstances has been shown in this insténce.

That the Petitioner Mother has traditionally been a stay-at-home Mother, and
the Respondent Father traditionally has been the bread winner as an

orthopedic surgeon..

Pursuant to the recommendations of Dr. O’Keefe, the Respondent is willing
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{e)

®

to modify his schedule and to take on more responsibility to accommodate

more parenting time with his children and that Devin needs that time from his

Father.

With respéct to Kari, the Court finds that Kari is of én age to nominate her
guardian and chooses to reside with her Mother, Additionally, Kari is of an.
age to sel her parenting schedule with her Father. The Court will not
man_daté that Kari be in counscling at th_ié time, however, the Court cautions
the j}arti.es that Kari may need to be in counseling to deal with the issues
caused by this divorce and to work on her relationship with her Father, All
accommodations nced.t-o bemade te facilitate this counseling. As always, the

Court is available to speak with Kar if either party requests such an

- interview,

With respect to Devin the Court finds:

@ Stability is the primary concern of this Court..

(i) Both parents are fit.

(iii)  That there is a general inability for the parties to cooperate or get

along , therefore, the Court must remove as many sources of friction

as possible. _
{iv) . That in the interests of stability the Court believes that Devin has

made adjustments to his new school and he should stay at Sacred

Heart,

| (v) That Devin aﬁd Kari basically have many of fhe same activities,

therefore, there would be more continuity and more stability for the
family unit and for Devin for the Mother to continue monitoring and
transporting to these activities. _

(vi)  That the Court agrees with Dr. O’Keefe that Devin needs more time

with his Father,
Based upon the foregoing findings on Devin, the Court ORDERS the

following parenting plan:
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(i

(ii1)

(iv) |

)

Respondent shall have parenting time with Devin every weekend
except for the 3" weekend of each month during the school year from
Priday after school until Monday morning. The third weekend shall

be defined as that weekend where Friday begins on the 15" through

_the 21% of the month. The Respondent, or his designee, shall pick

Devin up from school on Fridéy and shall transport Devin to school

on Monday morning.
During the Summer vacation period, the Respondent shal]-provide

Devin’s primary residence after his swim team obligations are

| complete. Completion is deemed by this Court to be the “City Meet™.

Therefore, if Devin is on a Summer swim tear, the Respor_ident shall

get the same weekend parenting time until after the “City I\/I_éet”.

After the conclusion of the City Meet, Devin shall primarily réside
with his. Respondent Father and the Petitioner Mother shall receive
parenting time pircry_weckénd except for th'e. 3’d.weekend frém Friday
afternoon until Monday morning. Again, the weekend shall be
defined as that weekend where Friday begins on the 157 through the
21% of the month.

The Respoﬁdent shall be allowed to schedule a two (2) week vacation
during his Summér parenting time during which the Petitiohér shall
not receive her weekend parenting time.

The Petitioner shall pick Devin up at his Father’s residence the
weekend before school starts.

With respeét to Christmas the Court finds that each parent shall have
aportion of this hbliday as follows: One parent shall have Devin from |
the day school is out until noon on Christmas Day. The other parent
shall have Devin from noon on Christmas until he goes back to

schooi. The parties shall flip a coin to determine who gets which days

this year. Thereafter, they will alternate.
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(vi)  The Court will NOT change any other h.olidé.y.

7 (vii)  Although tfanspo’rtation shbuld not be an issue for regular weekend
parenting time during the school year when the ReSpoﬁdent will be
pic'km_g Devin up from schoo! and delivering him to school on
‘Monday, dun'ng the Summer and during the holiday parenting time,
the Petitioner shall pick up-and deliver Devin from his Father’s

~ residence for her parenting time during the Summer.

Contempt Issues

11. Both parties have requested atto&ﬁf:ys fees and costs primarily based on their
allegations of contempt against one another and then Petitioner’s assertion tﬁa‘c she
is not able to .afford at_térneys fees. The Court denies all of the requests, findings as

| follows: _ | |
(2)  Petitioner has assets worth over $1,000,000.00. Therefore, she has the
| financial ability to pay her ov?n attorneys fees. |
(b)  The Courf is not prepared to 'ﬁnc.i that either party acted contumaciously in

“this matter.

Miscelianeous

| 12. That the parties must learn to communicate and'cooperate with respect to the chiid
issues, The parties are advised that the Court is prepared to appoint a parent

coordinator if they fail to resolve future issues without involving the Court.
13.  That the Clerk shall send a certified copy of this Order to all counsel of record:
Rosalee Juba-Plumley, P. O. Box 38'0, Eleanor, WV 25070; Patrick Cottrell, 100

Capitol Street, Suite 712, Charleston, WV 25301.

This is a final order which any party may appeal. An appeal of this order must be filed
in the Circuit Clerk’s office of this county. A party to this order may appeal to the Cifcuit
Court if an appeal is filed within 30 days of the date of entry of this final order. If both parties

file a notice of a waiver and appeal to the Supreme Court within 14 days of the date of entry




of this order, the parties may appeal directly to the Supreme Court. If only one party timely
files a notice of waiver and appeﬂ to the Supreme Court, that appeal will be treated as a

petition for appeal to the Circuit Court.

A _
DATED this Y day of /\/Mﬁ , 2006.

//7%

WILLIAM WATKINS, JUDGE

MJ el
PRESENTED BY: B ﬂa{ s 97
o %&WQM

Post Office Box 380
Eleanor, West Virginia 25070-0380
(304) 586-1123 .

Al s,
H*-\,\{ 06

cc’ cw—’rr:if Plum (2
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IN THE CIRCUIT COURT OF PUTNAM COUNTY, WEST VIRGINIA
in Re: the Marriage of o Jan 16 111 0

Dawn Soulsby (Martinez), — “ousis - 5iIGHE CLER
i mince pnbet
Petitioner/ Respondent - l

V. ' j ' Civil Action No. 00-D-402
O.C. Spaulding, Judge

David Soulsby,
Respondent/ Petitioner.

" ORDER REFUSING PETITIONER'S APPEAL

This matter came before the Court this day, puréuant to a Petition for Appeal
from the Familj Court Final O'rde'r, filed by David Soulsby,’ by _and through counsel,
Rosalee Juba-Plumley. | - |

The Petition for Appeal was fled pursuant to West Virginia Code § 51-2A-11
(2006), appealing two Family Court orders entered on the 8% day and the 21% day of
~ November, 2006. The Respondent has not filed a response to the Petitioner’s appeal

This Court’s review of the Petition for Appeal is made pursuant to West Virginia Code
§ 51-2A-14 (2006). |
After review of the record, including the Petition for Appedl, the Family Court’s

orders, hearing transcripts, and all relevant legal precedent, this Court finds that:

‘1. The Petitioner’s first ground of appeal alleges that in a November 8,
2006 Order, the Family Court “erred in failing to grant David Soulshy
reimbursement for growth hormone and insurance check”[sic]. To
support this ground the Petitioner avers that “the hormone was deemed

medically necessary and done by agreement of the parties. Under both

! Hereinafter referred to as the Petitioner.
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' the temporary order and the final, Respondent, Dawn Soulshy, owes -

either the entire amount or 20%.”

2. Inthe June 23, 2006 hearing, the Respondent maintained she received
no documentation concerning the growth hormone or insurance check.
See Hearing Transcript of]uhe-ZB 2006, at 10:32 a.m. - 10:35 a.m. The
‘Final Order from June 23, 2000 Hearmg evidences that the Family Court
considered, but did not adopt, the Petitioner’s request for payment for
growth hormone or an insurance check. Specifically, it appears the
Family Court rejected the contention by striking over a portion of the
Order that granted the Petitioner payment for growth hormone and an
insurance check. Moreover, the Family Judge noted his consideration by

handwrltmg ‘the Court reviewed the ob}ectlons of the Petitioner before

. signing this Order” on the document.”

3.  Asa second ground of appeal the Petitioner claims that in a November .
8, 2006, Order, the Family Court ‘erred in failing to grant Petitioner at
* least 50% of parenting time with Devin [the parties son] and in failing to
switch primary residences for said child.” To support this ground, the
 Petitionet relies ﬁpon' a June 2006 letter from Dr. Stephen OKeefe
which stated that “Devin ... wanted to live with his father” and more
time with the father is in the child’s best interest. The Family Court

granted the Petitioner additional parenting time with the child.

4. A Court may consider opinions of both parties and experts when

2 Both the ‘strike over’ and the handwritiﬁg were initialed WMW,
presumably the initials of the Honorable William M. Watkins. The Order was:
prepared by the Petitioner. See Hearing Transcript of June 23, 2006, at 12:27:26

p.m.
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determine the best interest of a child. However, the ultimate finding of
the best interest of a.child is an independent judicial determination. See
generally State Ex. Rel. Jeanne U. v, Canaday, 210 W.\/a.'SS," 96, 554
S.E.2d 121, 129 (2001). The Family Court’s November 8, 2006 Order

~ specifically addressed Devin's best interest. The Family Court |
recognized the need of continuity and s'ta.bility'in a child’s life when

reaching its placement decision.

‘The above parties have two children born of their marriage. The
“Respondent, Dawn Soulsby (Martinez), has pfimary- earetaking
responsibﬂity of their da.ughter, Kari, and the parties have extended
shared_parenting for their son, Devin. The record indicates that in the
August 8, 2006 ‘Order on Child Support,’ the Petitioner was ordered to pay
five thousand five hundred and seventy-nine dollars ($5579) per month |
“in child support. This amount is the sum of two calculations performed
by the Family Court. The first caleu-iat_ion., for daughter Kari, came from
the‘\xf.orksheet for calculating basic support obligation in basic shared
parenting cases’ provided by W.Va. Code § 48-13-403. The second
calculation, for their son Devin, came from the ‘extended shared |

parenting worksheet’ provided by W.Va. Code § 48-13-502.

. The final ground for appeal asserts that in a Novermber 21, 2006 Child

Support Order, the Family Court erred in refusing to recalculate child
support using two calculations with both children being considered on
each formula. The Petitioner maintains that “[wlhen running the

calculation, the Court ran two separate calculations treating the parties
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as 1f they had only one child under different parentmg scenarios.” It '15

argued that even if the mother had sole custody of both children, the

- child support amount would be less.

The record indicates that the Petitioner filed a “Motion for
Reconsideration of Child Sﬁpport Due to Mistake in Caiculations” on or
about November 21, 2006. Thereafter the Famﬂy COUlt entered an

order findin that “the Court s calculations of child support as set forth in
g PP

the Order are correct.” West Virginia Code § 48-13-203 (2006) instructs |

that “[tJhe amount of support resulting from the application of the [child
support] guidelines is presumed to be the correct amount, unless the

court, in a written finding or a specific finding on the record, disregards

~ the guidelines or adjusts the award as provided for in section 13-702. »

Section 13-702 recognizes that if a Famﬂy Court finds the gmdehnes

mappropnate it may d151egaid or adjust the gmdehnes

Pursuant to W.Va. Code § 51-2A- 14( ), when ruling on a Petition for

 Appedl, this Court may only consider the record made before the Family

" Court Judge. This Court may not consider any information not pr esented

before the Family Court.

The Petitioner has failed to cite any law, authority, or findings

which show that the Family Court committed any errors of law.

The Family Court’s findings of fact are reviewed under a

clearly erroneous standard. W.Va. Code §51-2A-14(b}. A finding is

clearly erroneous when:



... although there is evidence to support the finding, the reviewing
court on the entire evidence is left with a definite and firm
conviction that a mistake has been committed. However, a
reviewing court may not overturn a finding simply because it
would have decided the case differently, and it must affirm a
finding if the circuit court’s account of the evidence is plausible in

light of the record viewed in its entirety.

Syllabus Point 1, In the Interest of Tiffany Marie S., 196 W.Va. 223, 470
S.E.2d 177 (1996).

11. - This Court must affirm the Family Court’s findings of fact if they are
plausible in light of the record. This Court FINDS the Family Court
committed no error in fact finding. The Petitioner has presented no
ground or supporting fact that leaves this court w1th a definite

conv1ct10n that an error has been commltted

12.  The Family Court’s application of law to facts is reviewed under an.
abuse of discretion standard. W.Va. Code § 51-2A-14(b). The Family
Court has abused its discretion if: '

a material factor deserving significant weight is -
ignored, when an improper factor is relied upon, or
when all proper or no improper factors are assessed
but the [Family Court Judge] makes a serious
mistake in weighing them.
'13.  Abuse of discretion is a highly deferential standard and this Court

FINDS that there has been no abuse of discretion in this matter.

When considering Family Court appeals, this Court functions as an appellate
court. There is no indication that the Family Court committed reversible error by
failing to grant the Petitioner reimbursement for growth hormone or an insurance

check. Likewise, this Court finds no indication that reversible error was committed in
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the Family Court’s determinations of Devin's best interest ot child support payments.

In accordance with these findings, this Court REFUSES TO CONSIDER the

Petitionet’s appeal pursuant to W.Va. Code § 51-2A- 14( ). This Court finds that this

Qrder is a Final Order Disposing of the Appeal.

The Cﬂ'CUlt Clerk shall send copies of this Order Reﬁzsmg Petitioner’s Appeal to

all partles of record including:

Rosalée Jubé Plumley
Post Office Box 360
Eleanor, West Vngmia 25070

Patrick Cottrell '
100 Capital Street, Suite 712
- _'Charleston, West V1rg1ma 25301

Honorable William M. Watkins, III -
Family Court Judge

3389 Winfield Road.

Wmﬁeld West Vlrgmla 25213

ENTERED this /2 7day of January, 2007.

OC. Spauiding, Jubet




